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SUBSTI TUTE SENATE BI LL 5209

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senate Conmittee on Health & Long-Term Care (originally sponsored
by Senators Deccio, Rasnussen, Wnsley, Hewitt, T. Sheldon, Morton,
Parl ette, Stevens, Hale, Brandland, Milliken, MCaslin and OCke)

READ FI RST TI ME 03/ 05/ 03.

AN ACT Rel ating to actions against health care providers; anending
RCW 4. 56. 250, 7.70.070, 4.16.350, and 7.70.080; adding new sections to
chapter 4.56 RCW adding a new section to chapter 4.28 RCW adding a
new section to chapter 7.04 RCW adding new sections to chapter 7.70
RCW and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEWSECTION. Sec. 1. The legislature finds that it is in the best
interest of the people of the state of Wshington to contain the
significantly increasing costs of nualpractice insurance for |icensed
health care professionals and institutions and to ensure the continued
avai lability and affordability of health care services in this state by
enacting further reforns to the health care tort liability system

The legislature finds that, notwithstanding the tort reform
measures it has enacted in the past, the ambunts being paid out in
judgnents and settl enents have continued to increase inordinately, and
that as a result there have been dramatic increases in the cost of
heal th care professional liability insurance coverage. The |legislature
further finds that the upward pressures on already high nal practice
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insurance premuns threaten the publics' health by discouraging
physicians and other health care professionals from initiating or
continuing their practice in this state.

The | egislature further finds that the state of California, largely
as aresult of its enactnent of the "nedical injury conpensation reform
act" in 1975, has been able to successfully stabilize the health care
professional liability insurance market, maintain access to affordable
quality health care services, and avert the kind of crisis now facing
t he residents of Washi ngton.

The legislature finds that such reforns are rationally related to
the legitinmate goals of reducing the costs associated with the health
care tort liability system while ensuring adequate and appropriate
conpensation for persons injured as a result of health care, ensuring
the continued availability and affordability of health care services in
this state, preventing the curtailnment of health care services in this
state, stabilizing insurance and health care costs, preventing stale
health care liability clains, and protecting and preserving the public
health, safety, and welfare as a whol e.

Sec. 2. RCW4.56.250 and 1986 ¢ 305 s 301 are each anended to read
as follows:

(1) As used in this section, the follow ng terns have the neani ngs
i ndi cated unless the context clearly requires otherw se.

(a) "Econom c damages" neans objectively verifiable nonetary
| osses, including nedical expenses, |loss of earnings, burial costs
| oss of wuse of property, cost of replacenent or repair, cost of
obt ai ni ng substitute donestic services, |oss of enploynent, and | oss of
busi ness or enpl oynent opportunities.

(b) "Noneconom ¢ damages" neans subjective, nonnonetary | osses,
including((s)) but not limted to pain, suffering, inconvenience,
mental angui sh, disability or disfigurenment incurred by the injured
party, loss of ability to enjoy life, enotional distress, |oss of
soci ety and conpani onshi p, | oss of consortium injury to reputation and
hum liation, ((and)) destruction of the parent-child relationship, and
ot her nonpecuni ary damages of any type.

(c) "Bodily injury" nmeans physical injury, sickness, or disease,
i ncl udi ng deat h.
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(d) "Average annual wage" neans the average annual wage in the
state of WAshington as determ ned under RCW 50. 04. 355.

(2) I'n no action seeking damages for personal injury or death may
a claimant recover a judgnent for noneconom ¢ damages exceeding an
anount determ ned by multiplying 0.43 by the average annual wage and by
the Iife expectancy of the person incurring noneconom ¢ danmages, as the
life expectancy is determned by the |ife expectancy tables adopted by
the insurance comm ssioner. For purposes of determ ning the maxi mum
anount al |l owabl e for noneconom ¢ danmages, a claimant's |life expectancy
shall not be less than fifteen years. The limtation contained in this
subsection applies to all clains for noneconom c damages nade by a
clai mant who incurred bodily injury. Clainms for loss of consortium
| oss of society and conpanionship, destruction of the parent-child
relationship, and all other derivative clains asserted by persons who
did not sustain bodily injury are to be included within the limtation
on clainms for noneconom ¢ damages arising fromthe same bodily injury.

(3) If acaseis triedto a jury, the jury shall not be inforned of
the limtation contained in subsection (2) of this section.

NEW SECTION. Sec. 3. A new section is added to chapter 4.56 RCW
to read as foll ows:

(1) In an action or arbitration for damages for injury or death
occurring as a result of health care, or arranging for the provision of
health care, whether brought under chapter 7.70 RCW or under RCW
4.20.010, 4.20.020, 4.20.046, 4.20.060, 4.24.010, or 48.43.545(1), or
any conbination thereof, the total anobunt of noneconom c damages nay
not exceed the foll ow ng:

(a) For clains filed on or after the effective date of this
section, but before July 1, 2011, the sum of three hundred fifty
t housand dol | ars;

(b) For clains for causes of action filed on or after July 1, 2011
but before July 1, 2017, the sum of five hundred fifty thousand
dol | ars;

(c) For clains for causes of action filed on or after July 1, 2017,
the sum of seven hundred fifty thousand doll ars.

(2) The Iimtation on noneconom c damages contained in subsection
(1) of this section includes all noneconom c damages clained by or on
behal f of the person whose injury or death occurred as a result of
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health care or arranging for the provision of health care, as well as
all clainms for loss of consortium |oss of society and conpani onshi p,

destruction of the parent-child relationship, and other derivative
clains asserted by or on behalf of others arising fromthe sane injury
or death. If the jury's assessnent of noneconom ¢ damages exceeds the
[imtation contained in subsection (1) of this section, nothing in RCW
4.44.450 precludes the court fromentering a judgnent that limts the
total anmount of noneconomc damages to those limts provided in
subsection (1) of this section.

Sec. 4. RCW 7.70.070 and 1975-'76 2nd ex.s. ¢ 56 s 12 are each
anmended to read as foll ows:

(1) Except as set forth in subsection (2) of this section, the
court shall, in any action wunder this <chapter, determne the
reasonabl eness of each party's attorneys' fees. The court shall take
into consideration the foll ow ng:

((6H)) (a) The time and | abor required, the novelty and difficulty
of the questions involved, and the skill requisite to performthe | egal
servi ce properly;

((2)) (b) The likelihood, if apparent to the client, that the
acceptance of the particular enploynent will preclude other enploynent
by the | awer;

((63))) (c) The fee customarily charged in the locality for simlar
| egal services;

((4))) (d) The anmount involved and the results obtained;

((65))) (e) The tine |[imtations inposed by the client or by the
ci rcunst ances;

((66))) (f) The nature and length of the professional relationship
with the client;

((6H)) (g) The experience, reputation, and ability of the |awer
or lawers performng the services;

((68))) (h) Whether the fee is fixed or contingent.

(2)(a) An attorney may not contract for or collect a contingency
fee for representing a person in connection with an action for danages
against a health care provider based upon professional negligence in
excess of the following limts:

(i) Forty percent of the first fifty thousand dollars recovered;
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(ii) Thirty-three and one-third percent of the next fifty thousand
dol l ars recovered;

(iii) Twenty-five percent of the next five hundred thousand dollars
recovered;

(iv) Fifteen percent of any anmpunt in which the recovery exceeds
si x _hundred thousand doll ars.

(b) The limtations in this section apply regardless of whether the
recovery is by judgnent, settlenent, arbitration, nediation, or other
formof alternative dispute resolution

(c) If periodic paynents are awarded to the plaintiff, the court
shall place a total value on these paynents and include this anobunt in
conputing the total award from which attorneys' fees are calcul ated
under this subsection.

(d) For purposes of this subsection, "recovered" neans the net sum
recovered after deducting any disbursenents or costs incurred in
connection with prosecution or settlenent of the claim Costs of
nedical care incurred by the plaintiff and the attorneys' office
overhead costs or charges are not deductible di sbursenents or costs for
such purposes.

(3) This section applies to all agreenents for attorneys' fees
entered into or nodified after the effective date of this section.

NEW SECTION. Sec. 5. A new section is added to chapter 4.28 RCW
to read as foll ows:

(1) No action based upon a health care provider's professiona
negligence may be comrenced unless the defendant has been given at
| east ninety days' notice of the intention to cormmence the action. |f
the notice is served within ninety days of the expiration of the
applicable statute of [imtations, the tinme for the commencenent of the
action nust be extended ninety days fromthe service of the notice.

(2) The provisions of this section are not applicable with respect
to any defendant whose name is unknown to the plaintiff at the tinme of
filing the conplaint and who is identified therein by a fictitious
nane.

(3) Failure to conply with this section does not invalidate any
proceedings of any court of this state, nor does it affect the
jurisdiction of the court to render a judgnent therein. However,
failure by an attorney at law to conmply with the provisions of this
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section is grounds for professional discipline and the Washi ngton state
bar association shall investigate and take appropriate action in any
such cases brought to its attention.

Sec. 6. RCW4.16.350 and 1998 ¢ 147 s 1 are each anended to read
as follows:

(1) Any civil action for damages for injury or death occurring as
a result of health care which is provided after June 25, 1976, agai nst:

(()) (a) A person licensed by this state to provide health care

or related services, including, but not limted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropract or, physi cal t her api st psychol ogi st,

pharmaci st, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his
estate or personal representative;

((2)) (b) An enployee or agent of a person described in (a) of
this subsection ((H—etthisseetion)), acting in the course and scope

of his or her enploynent, including, in the event such enployee or
agent is deceased, his or her estate or personal representative; or
((3))) (c) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in (a) of this
subsection ((H—eft—this—seetion)), including, but not limted to, a
hospital, clinic, health maintenance organi zation, or nursing hone; or
an officer, director, enployee, or agent thereof acting in the course
and scope of his or her enploynent, including, in the event such
officer, director, enployee, or agent is deceased, his or her estate or
personal representative;
based upon all eged professional negligence shall be conmmenced within
three years of the act or om ssion alleged to have caused the injury or
condition, or one year of the tinme the patient or his or her
representative or custodial parent or guardian di scovered or reasonably
shoul d have di scovered that the injury or condition was caused by said
act or om ssion, whichever period ((exptres—tater—execept—that—+nA—no
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wirder—the—age—ob—etghteen—years)) occurs first.

(2) In no event may an action be commenced nore than three years
after the act or omssion alleged to have caused the injury or
condition except:

(a) Upon proof of fraud, intentional concealnent, or the presence
of a foreign body not intended to have a therapeutic or diagnostic
purpose or effect, in which case the patient or the patient's
representative has one year fromthe date the patient or the patient's
representative or custodial parent or guardian has actual know edge of
the act of fraud or concealnent or of the presence of the foreign body
in which to commence a civil action for danages.

(b) In the case of a mnor, for any period during mnority, but
only for such period during mnority in which the mnor's custodial
parent or quardian and the defendant or the defendant's insurer have
committed fraud or collusion in the failure to bring an action on
behal f of the m nor.

(c) In the case of a mnor under the full age of six years, in
whi ch case the action on behalf of the mnor nust be comenced within
three years or prior to the mnor's eighth birthday, whichever provides
a | onger period.

(3) Any action not commenced in accordance with this section is
barr ed.

(4) For purposes of this section, the tolling provisions of RCW
4.16.190 do not apply.

p. 7 SSB 5209
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(5 This section does not apply to a civil action based on
i ntentional conduct brought against those individuals or entities
specified in this section by a person for recovery of danmages for
injury occurring as a result of childhood sexual abuse as defined in
RCW 4. 16. 340(5) .

Sec. 7. RCW 7.70.080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each
amended to read as foll ows:

(1) Any party may present evidence to the trier of fact that the
((pat+ent)) plaintiff has already been, or will be, conpensated for the

injury conplained of from ((any—seurce—execept—the—assets—of—the

enployee)) a collateral source. In the event the evidence is admtted,
the other party may present evidence of any anmpunt that was paid or
contributed to secure the right to any conpensation. Conpensation as
used in this section shall nmean paynent of noney or other property to
or on behalf of the patient, rendering of services to the patient free
of charge to the patient, or indemification of expenses incurred by or
on behalf of the patient. Notw t hstanding this section, evidence of
conpensati on by a defendant health care provider nay be offered only by
t hat provider.

(2) Unless otherwise provided by statute, there is no right of
subrogation or reinbursenent from a plaintiff's tort recovery wth
respect to conpensation covered in subsection (1) of this section.

NEW SECTION. Sec. 8. A new section is added to chapter 7.04 RCW
to read as foll ows:

(1) A contract for health care services that contains a provision
for arbitration of a dispute as to professional negligence of a health
care provider under chapter 7.70 RCW nust have the provision as the
first article of the contract and nust be expressed in the follow ng
| anguage:

"It is understood that any dispute as to nedical nal practice that
is as to whether any nedical services rendered under this contract were

SSB 5209 p. 8
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unnecessary or unauthorized or were inproperly, negligently, or
i nconpetently rendered, will be determ ned by submi ssion to arbitration
as provided by Washington |law, and not by a |lawsuit or resort to court
process except as Washington law provides for judicial review of
arbitration proceedings. Both parties to this contract, by entering
into it, are giving up their constitutional right to have such a
di spute decided in a court of law before a jury, and instead are
accepting the use of arbitration.”

(2) Imediately before the signature line provided for the
i ndi vidual contracting for the nedical services, there nust appear the
followng in at | east ten-point bold red type:

" NOTI CE: BY SIGNING THI S CONTRACT YOU ARE AGREEI NG TO HAVE ANY
| SSUE OF MEDI CAL MALPRACTI CE DECI DED BY NEUTRAL ARBI TRATI ON AND YOU ARE
G VING UP YOUR RIGHT TO A JURY OR COURT TRIAL. SEE ARTICLE ONE OF TH' S
CONTRACT. "

(3) Once signed, such a contract governs all subsequent open-book
account transactions for nedical services for which the contract was
signed until or unless rescinded by witten notice wwthin thirty days
of signature. Witten notice of such rescission may be given by a
guardi an or other legal representative of the patient if the patient is
i ncapacitated or a m nor.

(4) Where the contract is one for nedical services to a mnor, it
may not be disaffirnmed if signed by the mnor's parent or |egal
guar di an.

(5 Such a contract is not a contract of adhesion, nor
unconsci onable, nor otherwise inproper, where it conplies wth
subsections (1) through (3) of this section.

(6) Subsections (1) through (3) of this section do not apply to any
health benefit plan contract offered by an organi zati on regul ated under
Title 48 RCW that has been negotiated to contain an arbitration
agreenent with subscribers and enrol |l ees under such a contract.

NEW SECTION. Sec. 9. A new section is added to chapter 7.70 RCW
to read as foll ows:

RCW 7.70.100, 7.70.110, 7.70.120, and 7.70.130 do not apply if
there is a contract for binding arbitration under section 8 of this
act .

p. 9 SSB 5209
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NEW SECTION. Sec. 10. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Future damages" includes damages for future nedical treatnent,
care or custody, loss of future earnings, loss of bodily function, or
future pain and suffering of the judgnent creditor.

(b) "Periodic paynents" neans the paynent of noney or delivery of
ot her property to the judgnent creditor at regular intervals.

(2) In any action for damages for injury occurring as a result of
health care, the court shall, at the request of either party, enter a
judgnent ordering that noney damages or its equivalent for future
damages of the judgnment creditor be paid in whole or in part by
periodi c paynents rather than by a | unp-sum paynent if the award equal s
or exceeds fifty thousand dollars in future danages. In entering a
judgnent ordering the paynent of future damages by periodi c paynents,
the court shall nmake a specific finding as to the dollar amount of
periodi c paynents which will conpensate the judgnent creditor for such
future damages. As a condition to authorizing periodic paynents of
future damages, the court shall require the judgnent debtor who is not
adequately insured to post security adequate to ensure full paynent of
such danmages awarded by the judgnent. Upon term nation of periodic
paynments of future danmages, the court shall order the return of this
security, or so nmuch as remains, to the judgnent debtor

(3)(a) The judgnent ordering the paynent of future danmages by
periodic paynents nust specify the recipient or recipients of the
paynents, the dollar anmount of the paynents, the interval between
paynments, and the nunber of paynents or the period of tinme over which
paynments nust be made. The paynents are only subject to nodification
in the event of the death of the judgnent creditor.

(b) I'n the event that the court finds that the judgnent debtor has
exhibited a continuing pattern of failing to nake the paynents, as
specified in (a) of this subsection, the court shall find the judgnent
debtor in contenpt of court and, in addition to the required periodic
paynents, shall order the judgnent debtor to pay the judgnent creditor
all damages caused by the failure to make such periodic paynents,
i ncludi ng court costs and attorneys' fees.

SSB 5209 p. 10
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(4) However, noney damages awarded for | oss of future earnings may
not be reduced or paynents term nated by reason of the death of the
judgnent creditor, but nust be paid to persons to whom the judgnent
creditor owed a duty of support, as provided by law, imrediately prior
to his or her death. In such cases the court that rendered the
original judgnent, nmay, upon petition of any party in interest, nodify
the judgnent to award and apportion the wunpaid future danmages in
accordance wth this subsection (4).

(5 Followng the occurrence or expiration of all obligations
specified in the periodic paynent judgnent, any obligation of the
j udgnent debtor to nmake further paynents ceases and any security given
under subsection (2) of this section reverts to the judgnent debtor.

(6) For purposes of this section, the provisions of RCW4.56. 250 do
not apply.

(7) It isthe intent of the legislature in enacting this section to
authorize, in actions for damages for injury occurring as a result of
health care, the entry of judgnents that provide for the paynent of
future damages t hrough periodic paynents rather than | unp-sum paynents.
By aut hori zing periodic paynent judgnents, it is the further intent of
the legislature that the courts will utilize such judgnents to provide
conpensation sufficient to neet the needs of an injured plaintiff and
t hose persons who are dependent on the plaintiff for whatever period is
necessary while elimnating the potential wndfall from a |unp-sum
recovery that was intended to provide for the care of an injured
plaintiff over an extended period who then dies shortly after the
judgnent is paid, |eaving the balance of the judgnent award to persons
and purposes for which it was not intended. It is also the intent of
the legislature that all elenments of the periodic paynment program be
specified with certainty in the judgnent ordering such paynents and
that the judgnent not be subject to nodification at sone future tine
that m ght alter the specifications of the original judgnent.

NEW SECTION. Sec. 11. A new section is added to chapter 4.56 RCW
to read as foll ows:

In the event that the Washi ngton state suprenme court or other court
of conpetent jurisdiction rules or affirns that section 3 of this act
is unconstitutional, then the prescribed cap on noneconon c damages

p. 11 SSB 5209
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takes effect upon the ratification of a state constitutional anendnent
that enpowers the legislature to place limts on the anmount of
noneconom ¢ damages recoverable in any or all civil causes of action.

NEW SECTI ON. Sec. 12. Unless otherwi se provided in this act, this
act applies to all causes of action filed on or after the effective
date of this section.

NEW SECTION. Sec. 13. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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